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IN THE 


?!9ntteli States; Court ot ^ppealfi 

FOR THE District of Columbia 


No. 


St. Louis and O’Fallon Coal Company, 
Appellant, 


V, 

United States Department of the Interior, 
National Bituminous Coal Commission, 
Appellee. 


PETITION TO REVIEW AND SET ASIDE CER¬ 
TAIN ORDERS OF THE NATIONAL 
BITUMINOUS COAL COMMISSION. 


To the Honorable J^uJpcs of the United States Court 
of Appeals for the District of Columbia: 

Appellant, Si. Louis and O’Fallon Coal Company, 
a corporation, files this, its appeal, from Order No. 
98 and Order No. 183, entered by the National Bitu¬ 
minous Coal Commission November 30, 1937, and De¬ 
cember 14,1937, respectively, and Appellant states that 
it is aggrieved and its interests are adversely affected 
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by said orders as hereinafter set forth. In support of 
its appeal, Appellant assigns the several reasons stated 
below: 

(1) Appellant, St. Louis and O’Fallon Coal Com¬ 
pany, is a corporation organizetl under the laws of the 
State of Illinois and is engaged in the business of min¬ 
ing and selling bituminous coal produced at its Black 
Eagle No. 2 mine located at O’Fallon, Illinois. Appel¬ 
lant is a Code member of the Bituminous Coal Code 
promulgated by the Commission on June 21, 1937. 
Appellant's mine is located within District No. 10, and 
within Minimum Price Area No. 2, as the same are 
defined in the Bituminous Coal Act of 1937. 

(2) Jurisdiction of this Court is invoked pursuant 
to said Act, and in particular, pursuant to Section 6 (b) 
thereof. 

(3) The Commission, pursuant to its Order No. 98, 
entered November 30, 1937, promulgated PRICE 
SCHEDULE NO. 1 FOR DISTRICT NO. 10, effective 
December 16,1937. Thereafter the Commission, acting 
upon its own motion, pursuant to Order No. 133, en¬ 
tered December 14,1937, promulgated SUPPLEMENT 
NO. 1 TO PRICE SCHEDULE NO. 1 FOR DIS¬ 
TRICT NO. 10, effective December 16,1937. Said Sup¬ 
plement No. 1 cancelled and entirely superseded Price 
Schedule No. 1. Order No. 133, by Paragraph (2) 
thereof, provides: “That said Order No. 98, as modi¬ 
fied herein, shall remain in full force and effect.” In 
both said Price Schedule No. 1 and in said Supplement 
No. 1 to Price Schedule No. 1, Appellant’s mine is listed 
in Mine Price Group “D.” Price Schedule No. 1 con¬ 
tained the following provision: 

“RAILROAD LOCOMOTIVE FUEL PRICES 
(ON AND OFF LINE). 
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“Any coal sold for Railroad Locomotive Fuel 
shall take a minimum price of $2,15 per net ton. 

“When any coal is crushed, the minimum price 
therefor shall be the minimum price established 
for the original size before crushing, plus five 
cents per net ton.” 

In said Supplement No. 1 the provision applicable to 
railroad fuel was revised as follows: 

“RAILROAD LOCOMOTIVE FUEL PRICES 

(ON AND OFF LINE). 

“Any coal sold for railroad locomotive fuel shall 
take a minimum price of $2.15, per net ton, f.o.b. 
transportation facilities. ’ ’ 

The above provision which is now in effect applies to 
all mines of Code members, including the mine of Ap¬ 
pellant, producing bituminous coal within District No. 
10, regardless of the differences in kinds and qualities 
of coals mined at the different producing fields within 
District No. 10. 

(4) Appellant, on January 12, 1938, filed a Petition 
before the Commission requesting a revision of the 
minimum prices established for coals produced within 
District No. 10 for sale for railroad locomotive fuel 
use, and, among other things, prayed for preliminary 
relief requesting a hearing and a determination upon 
the sev’eral matters comxjlained of prior to expiration 
of the period within which an appeal might be taken. 
A copy of said Petition, which is verified by the Presi¬ 
dent of Appellant, marked Exhibit “A”, is attached 
hereto and made a part hereof. Although Appellant 
was granted an informal hearing on January 24, 1938, 
no decision has been made thereon so far as Appellant 
is informed or advised, and no preliminary or tempo- 
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rary relief has been granted and no opportunity has 
been accorded Appellant for a formal hearing upon its 
Petition, and Appellant believes and upon such belief 
alleges that the Commission will not accord Appellant 
a hearing or make any determination upon its Petition 
prior to expiration of the time within which it may 
appeal from said orders. 

(5) Said Order No. 98 and Order No. 133 are invalid 
and the Commission had no power or jurisdiction to 
make said orders or to make effective Price Schedule 
No. 1 or said Supplement No. 1 to Price Schedule No. 1, 
either under the provisions of the Act, or otherwise, for 
the following reasons, inter alia: 

(a) Said Order No. 98 and Order No. 133 do not 
contain or incorporate by reference any findings 
of fact, as required by the Act, in particular as re¬ 
quired by Section 2 (a) thereof, and, in fact, no 
such findings were made by the Commission either 
prior to, concurrently with, or subsequent to the 
entry of said orders. 

(b) The Commission by its Order No. 39 gave 
notice of a hearing to be held on the Schedules of 
proposed Minimum Prices submitted by District 
Boards, including Bituminous Coal Producers 
Board for District No. 10, but the Commission has 
never held any hearings either prior to the entry 
of said Order No. 98 or Order No. 133, nor prior 
to the effective date of said Price Schedule No. 1 
or said Supplement No. 1 to Price Schedule No. 1, 
nor up until the present time, and no hearings have 
been held upon any schedule of minimum prices 
proposed pursuant to Section 4 of Part 11 (a) by 
said District Board No. 10. The Commission has 
never at any time issued any order approving, dis- 
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approving or modifying any schedule of minimum 
prices proposed by said District Board No. 10, nor 
have any hearings been held upon any such propo¬ 
sal and no findings of fact have ever been made 
upon which an order might be entered approving, 
disapproving or modifying any schedule of mini¬ 
mum prices proposed for the mines within District 
No. 10, and the Commission has not at any time 
held any hearings upon any coordinated minimum 
price schedules proposed pursuant to Section 4 
Part II (b) of the Act. On the contrary, the 
Commission, on November 30, 1937, and on De¬ 
cember 14, 1937, without providing any opportu¬ 
nity for hearing and without issuing any notice of 
hearing, and without making any findings of fact, 
entered said Orders No. 98 and 133, respectively, 
which said order purported to determine and es¬ 
tablish said Price Schedule No. 1 and said Supple¬ 
ment No. 1 to Price Schedule No. 1, effective De¬ 
cember 16, 1937, as aforesaid. 

(6) Said Order No. 98 and Order No. 133 are invalid 
and tile Commission had no power or jurisdiction to 
issue and make effective the provisions of said Price 
Schedule No. 1 or said Supplement No. 1 to Price 
Schedule No. 1, in that, said minimum prices were not 
determined and established, either as required by the 
provisions of the Act, or otherwise, for the following 
reasons, inter alia : 

(a) District Board No. 10 at no time subse¬ 
quent to November 11, 1937, when the Commis¬ 
sion by its Order No. 63 first determined the 
weighted average of the total costs of the tonnage 
within Minimum Price Area No. 2, nor at any time 
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prior thereto, lias ever made or jiroposcd any 
schedule of minimum prices in conformity with 
the several standards set forth in Section 4, Part 
TI (a) of the Act, and no schedule of minimum 
f.o.b. mine prices of coals jiroduced within Dis¬ 
trict No. 10 has ever been proposed which could 
serve as a basis for coordination in conformity 
with Section 4 Part II (b) of the Act. The Sched¬ 
ule of Minimum Prices which was proposed by 
District Board No. 10 did not properly reflect the 
relative market values of the different kinds, 
qualities and sizes of coals produced by the several 
mines in District No. 10, including the mine oper¬ 
ated by Appellant, and the price differentials or 
variations in the f.o.b. mine prices between mine 
and mine did not properly reflect the actual differ¬ 
ences in market values between the different kinds 
and qualities of coals produced by the several 
mines within District No. 10. 

(b) Said Schedule of Proposed Minimum Prices 
submitted bv District Board No. 10 was not based 
upon a computation or arrangement of prices at 
figures above and below the weighted average cost 
of production. On the contrary, said District 
Board No. 10 arbitrarily, unreasonably and with¬ 
out authority of law took the coals produced by 
mines in the Southern district of Illinois as the 
base coals in proposing price variations between 
mines within District No. 10 whereas the Act ex¬ 
pressly requires that the weighted av’cragc cost 
be used as the basis in the computation and ar¬ 
rangement of the various f.o.b. mine j^rices at 
figures above and below such weighted average 
cost, according to the relative market values. Also, 
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said proposal by District Board No. 10 took into 
consideration ditferences in transportation costs 
thereby making the proposed f.o.b. mine price re¬ 
lationships wholly unreasonable and arbitrary and 
contrary to Section 4, Part II (a) of the Act. 

(c) Contrary to the Act and contrary to the 
provisions of Order No. 39, District Board No. 10 
at no time has ever submitted any data upon 
which its proposed minimum prices were based, 
and at no time were any factors which may have 
been considered in determining said price rela¬ 
tionships ever submitted with said proposed 
schedule of minimum prices. Appellant has never 
been given any opportunity, either before said 
District Board or the Commission, to be con¬ 
fronted with any such data or factors; to examine 
or to cross-examine upon such data and other mat¬ 
ters as may have been considered; or to present 
evidence in opposition thereto. 

(d) The Commission at no time, either prior to 
or subsequent to the issuance of its Order No. 72, 
on November 19, 1937, has ever approved, disap¬ 
proved, or modified any schedule of minimum 
prices proposed by District Board No. 10, al¬ 
though the Commission, by said Order No. 72, pro¬ 
ceeded in lieu of the several District Boards in 
Minimum Price Area No. 2, including District No. 
10, to coordinate the minimum prices as between 
districts under Section 4 Part II (b) of the Act. 
Appellant has never been notified or otherwise in¬ 
formed or confronted with the Schedule of Pro¬ 
posed Minimum Prices which the Commission may 
have used as the basis for coordination of pro¬ 
posed minimum prices and Appellant has never 
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been given any notice or opportunity to appear 
and present evidence in opposition to any schedule 
of minimum prices proposed under Section 4 Part 
II (a) of the Act. 

(e) The Commission, although required by the 
Act, has never promulgated any rules or regula¬ 
tions governing the coordination of prices, either 
by District Boards or by the Commission itself. 
Petitioner has never been notified or apprised of 
what factors may have been considered by the 
Commission in its supposed coordination of mini¬ 
mum prices. The action of the Commission in 
proceeding to coordinate minimum prices without 
first establishing by rules and regulations the 
standards governing such coordination renders its 
action arbitrary and unreasonable and contrary 
to the Act. 

(f) The Commission, presumably after com¬ 
pleting the supposed coordination of prices, en¬ 
tered its Order No. 98 and Order No. 133 promul¬ 
gated by Price Schedule No. 1 and said Supple¬ 
ment No. 1 to Price Schedule No. 1, respectively, 
without first notifying Appellant of the contents of 
such proposed price schedules and without first 
giving it any notice of or opportunity for a hear¬ 
ing on such price schedules, either prior to their 
promulgation or prior to their etfective date on 
December 16, 1937. 

(g) The action of the Commission in promul¬ 
gating said price schedules which, by virtue of the 
provisions of Section 4 Part II (e) of the Act, 
prohibit Appellant from selling, delivering or of¬ 
fering for sale any of its coals at a price below 
the prescribed minimum price without first giving 
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Appellant, as a Code member and an interested 
party, notice and opportunity for a hearing, both 
prior to the approval or modification of any sched¬ 
ule of f. o. b. mine prices proposed under Section 
4 Part II (a) of the Act, and prior to the approval 
of any schedule of minimum prices submitted un¬ 
der Section 4, Part II (b) of the Act, and prior to 
the effective date of any minimum price schedule 
established by the Commisison, is contrary to the 
express mandate of the Act. Section 2 (a) of the 
Act provides in part that no orders, such as Order 
No. 98 and Order No. 133, or any regulations, such 
as said Price Schedule No. 1 or said Supplement 
No. 1 to Price Schedule No. 1, shall be made or 
prescribed by the Commission until after notice 
and opportunity for hearing or until the Commis¬ 
sion has duly made findings of fact upon evidence 
and testimony presented of record. 

(h) The Commission in its supposed determina¬ 
tion and establishment of minimum prices did not 
follow the procedure required by the Act nor by 
its Order No. 39, nor the procedure outlined of 
record by the Co mm ission and published by it on 
September 28, 1937, as Press Release No. 117. A 
copy of said Release marked Exhibit “B” is at¬ 
tached hereto and incorporated herein. If Order 
No. 39 be construed as not requiring prior to co¬ 
ordination a hearing upon minimum prices pro¬ 
posed under Section 4 Part II (a) of the Act and 
the Conunission’s approval, disapproval or modi¬ 
fication thereof prior to coordination, then said 
Order No. 39 is contrary to the Act. 

(7) Appellant is aggrieved and its interests are ad¬ 
versely affected and it is damaged irreparably by the 
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several actions of the Commission and by its several 
omissions to act as complained of in Paragraphs (5) 
and (6) above, and in particular, Appellant is injured 
and damaged irreparably because it has been deprived 
of its right to have hearings as required by the Act at 
which hearings Appellant would have had a right to 
examine and be confronted with the evidence upon 
which said Schedule of Minimum Prices proposed by 
District Board No. 10 and said Price Schedule No. 1 
and said Supplement No. 1 to Price Schedule No. 1 
'yvere based, to cross-examine upon such evidence and 
to offer evidence in opposition thereto, and said Order 
No. 98 and Order No. 133 are invalid and contrary to 
the Act. 

If said Orders are deemed to be authorized by the 
Act, and if the Act is construed to authorize the Com¬ 
mission, without notice or hearing, to establish and 
make effective minimum prices for the coals produced 
by Appellant and the coals produced by other mines 
with which Appellant competes, and without requiring 
the making of findings of fact prior to the entry of 
any order by the Commission establishing such mini¬ 
mum prices, then Appellant has l>een deprived of its 
rights and property without due process of law, con¬ 
trary to the Constitution of the United States, Fifth 
Amendment. 

(8) Said above-quoted provisions (par. 3) of Price 
Schedule No. 1 and Supplement No. 1 to Price Schedule 
No. 1 purportedly fixing the minimum price for coal 
sold for railroad locomotive fuel deprive Appellant of 
its business and property without due process of law. 
The single price ($2.15) established for all such coal 
produced by each and every mine within District No. 
10, regardless of the differences in values between dif- 
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ferent coals produced in different fields within Dis¬ 
trict No. 10, and regardless of the differences in values 
between different kinds, qualities and sizes of such coals 
renders said provisions, and each of them, unreason¬ 
able and arbitrary, unduly prejudicial against Appel¬ 
lant, and unless vacated and set aside will cause Ap¬ 
pellant irreparable injury and will deprive it of a 
reasonable opportunity to compete on a fair basis and 
will not preserve its heretofore existing fair competi¬ 
tive opportunities, all as required by the Act. 

(9) Said Order No. 98 and Order No. 133, insofar 
as they or either of them, establish a minimum price 
for coals produced within District No. 10 for railroad 
locomotive fuel are invalid and contrarv to the Act for 
the reasons, inter alia: 

(a) Said minimum price, as applied to such 
coals produced by Appellant, is unreasonably high 
by an amount of approximately thirty cents ($.30) 
per ton. Said minimum price is in excess of the 
weighted average cost of production by thirty-six 
cents ($.36) per ton. 

(b) Said minimum price being a single price 
does not reflect the relative market values between 
such coals produced by Appellant and by other 
competitive producers, at points of delivery. All 
minimum prices, including prices for coals sold 
for railroad locomotive fuel are required by the 
Act to reflect, as nearly as possible, the relative 
market values of the coals at points of delivery. 

Under said price as established by Order No. 98 
and Order No. 133, Appellant’s delivered price 
in the East St. Louis Switching District where 
substantially all of its railroad coal is delivered, is 
approximately $2.70 per ton. The delivered price 
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of on-line competing mines located in Southern 
Illinois, which produce coal superior to Appel¬ 
lant’s is $2.15, or fifty-five cents ($.55) less than 
Appellant’s delivered price. The differences in 
the relative market values between these two coals 
is about forty cents ($.40) per ton,—the value of 
Appellant’s coals being about $1.85 per ton as 
compared with $2.25 per ton for the Southern Illi¬ 
nois coals. 

(c) Said price is applicable to both on-line and 
off-line mines and is therefore unduly prejudicial 
to off-line mines including Appellant’s mine and 
is unduly preferential to on-line mines, with which 
Appellant competes in the sale of such coal. The 
division charges and switching charges necessary 
to deliver coals produced by Appellant to the 
trunk lines of its several railroad customers is 
approximately fifty-five cents ($.55) per ton. 

(10) Appellant reaffirms and herein alleges the sev¬ 
eral matters set forth in its verified Petition hereto¬ 
fore filed with the Commission and annexed hereto 
as Exhibit “A”. Prior to the entry of said Order No. 
98 and Order No. 133, and during the years 1936 and 
1937, from one-third to nearly one-half of the tonnage 
produced by Appellant’s mine was sold for railroad 
locomotive fuel. Since the establishment of said mine 
price. Appellant has sold only seven cars of coal for 
such purposes. Operation of its mine has been re¬ 
stricted to about one-third of its full-time operation 
for this period of the year. Various sizes of coal which 
are not marketable to other customers and which 
Appellant’s railroad customers would purchase at a 
fair price camiot be disposed of. Under these restrict¬ 
ed operations the cost of production per ton has in- 
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creased tremendously with the consequent result that 
Appellant will be unable to continue the operation of 
its mine. Appellant alleges that unless it is granted 
the preliminary and final relief hereinafter prayed 
for, it will suffer irreparable loss, damage and injury, 
as herein set forth. 

Wherefore, Petitioner prays: 

1. That this Honorable Court set aside said Order 
No. 98 and said Order No. 133 and the aforesaid pro¬ 
vision of Price Schedule No. 1 and of said Supplement 
No. 1 to Price Schedule No. 1 insofar as they or either 
of them purport to establish a minimum price for 
coals produced by Appellant for sale for railroad loco¬ 
motive fuel. 

2. That pending final determination upon this ap¬ 
peal, this Honorable Court enter an order staying and 
preliminarily setting aside said Order No. 98 and said 
Order No. 133 and the provision of said Price Schedule 
No. 1, and of said Supplement No. 1 to Price Schedule 
No. 1, insofar as it purports to establish a minimum 
price of $2.15 for any coal sold by Appellant for rail¬ 
road locomotive fuel; and that pending further order 
of this court, the Commission be restrained from tak¬ 
ing any action, or proceeding or entering any order 
with respect to the several matters complained of 
herein. 

3. That Apjjellant be granted such additional and 
other relief as to this Court mav seem reasonable and 
Ijroper. 

Respectfully submitted, 

St. Louis and O’Fallon Coal Company 
B v Louis G. Caldwell, 

Bv Howard W. Vesey, 

By Donald C. Beelar. 
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CERTIFICATION OF SERVICE. 

A true copy of the foregoing petition filed this 29th 
day of January, 1938 will be served forthwith upon a 
member of the National Bituminous Coal Commission. 

Donald C. Beelak. 
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EXHIBIT A. 


UNITED STATES 

DEPARTMENT OF THE INTERIOR 
NATIONAL BITUMINOUS COAL COMMISSION 
WASHINGTON, D. C. 


In re: Minimum Price for Coals 
Produced within District No. 10 
for Sale for Railroad Locomotive 
Fuel Use. 

PETITION TO REVISE MINIMUM PRICE FOR 
RAILROAD LOCOMOTIVE FUEL. 

Now comes St. Louis and O’Fallon Coal Company, a 
corporation, by their attorneys, and respectfully peti¬ 
tions the National Bituminous Coal Commission to re¬ 
vise the minimum price established for coals sold for 
railroad locomotive fuel as provided in Supplement 
No. 1 to Price Schedule No. 1 for District No. 10, pro¬ 
mulgated by Order No. 133, etc., and for preliminary 
and other relief. 

Petitioner expressly saves and reserves all rights 
which it may have to question the validity and consti¬ 
tutionality of the Bituminous Coal Act of 1937, and 
each and every section, sub-section or part thereof, and 
the validity and constitutionality of any or all rules, 
regulations or orders promulgated by the Commission. 

Subject to the foregoing, your Petitioner, in support 
of its request, states: 

(1) St. Louis and O’Fallon Coal Company is a cor¬ 
poration organized under tlie laws of the State of 
Illinois and is engaged in the production of bituminous 
coal at its Black Eagle No. 2 Mine located in the 
Belleville District of the State of Illinois. Petitioner 


^Docket No. 
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is a Code member of the Bituminous Coal Code and its 
mine is listed in Mine Price Group “D” in said Sup¬ 
plement No. 1 to Price Schedule No. 1 for District 
No. 10. 

(2) Petitioner Is dissatisfied with the minimum price 
established for coals sold for railroad locomotive fuel 
and it is aggriev'ed and its interests are adversely 
affected by said price and it has been and is being 
damaged irreparably by the minimum price estab¬ 
lished for such coal. 

(3) During the years 1936 and 1937, your Petitioner 
sold coal for locomotive fuel to Alton and Southern 
Railroad, The Alton Railroad Company, Chicago and 
Eastern Illinois Railway Company, Chicago, Burling¬ 
ton & Quincy Railroad Company, The Chicago, Rock 
Island and Pacific Railway (’ompany, Illinois Central 
Railroad Com])aiiy, Manufacturers Railway Company, 
Missouri-Kansas-Te.xas Railroad Company, Missouri 
Pacific Railroad Company, The New York Central 
Railroad Company, The New York, Chicago and St. 
Louis Railroad Company, The Pennsylvania Railroad 
Company, St. Louis-San Francisco Railway Company, 
St. Louis Southwestern Railway (''ompany and Wabash 
Railway Company. 

In 1936 your Petitioner produced and sold 115,612.95 
tons, or 34.82% of its total production for railroad 
locomotive fuel. During the first 11 months of 1937, 
your Petitioner produced and sold to railroads ap¬ 
proximately 136,816 tons, or 49.84% of its total ton¬ 
nage for railroad locomotive fuel. Since the acquisi¬ 
tion of said mine by Petitioner in 1910 a very substan¬ 
tial amount of its tonnage has been produced and sold 
for railroad locomotive fuel. Without this business, 
the mine of your Petitioner can not continue in opera¬ 
tion. The tonnage purchased by railroads for loco- 
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motive fuel is necessary in order to enable your Peti¬ 
tioner to maintain a balance of production. Also, the 
railroads to which your Petitioner furnishes coal pur¬ 
chase coal throughout the year and during different 
seasons of the rear such railroads use sizes of coal 
produced by your Petitioner which cannot be disposed 
of commercially because of seasonal changes in de¬ 
mand. 

(4) Coal produced at Petitioner’s mine for sale to 
said railroads, in almost every instance, is delivered 
on-line to the purchasing railroad at the East St. Louis 
Switching District, which is approximately twelve miles 
from said mine. Petitioner is required to absorb the 
transportation and switching charges necessary to de¬ 
liver its coals to the trunk lines of said purchasing 
railroads, which charges vary from forty-five and 
three-tenths cents ($0,453) to sixty-nine cents ($0.69) 
per ton and are on file witli the Interstate Commerce 
Commission. 

Petitioner is being deprived of its business and of a 
fair opportunity to compete in the sale of its coals for 
railroad locomotive fuel in that the delivered price 
established for the coals produced by your Petitioner 
is approximately from 50c to 60c a ton higher than the 
delivered x)rice established for other mines in the State 
of Illinois which compete with your Petitioner in the 
sale of coals for railroad locomotive fuel to most all 
of the above-named railroads. 

(5) The coals produced by your Petitioner which are 
Belleville Middle Grade coals listed in Mine Price 
Group “D”, do not have the same value for railroad 
locomotive fuel purposes as the Mine Price Group “A” 
coals produced in the Southern District of Illinois, 
with which the coals of your Petitioner compete. Al¬ 
though the price differential on a delivered basis estab- 
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lished by the Commission for commercial tonnage 
between Mine Price Group “A” and Mine Price Group 
“D” is, for example, approximately 75c for Size Group 
1, and 50c for Mine Kun, or Size Group 16, the price 
established for any coal sold for railroad locomotive 
fuel is the same, regardless of difference in kinds, 
grades and qualities of coals. 

Under these circumstances the price established for 
the coals produced by your Petitioner are unjustly dis¬ 
criminatory against it and unjustly preferential to its 
competitors which produce coal in the Southern Dis¬ 
trict of Illinois for sale to said railroads for locomotive 
fuel purposes. On the basis of the delivered differen¬ 
tial established for commercial tonnage. Petitioner’s 
price disadvantage is at least 50 cents per ton. On the 
basis of open market competition in the sale of coal for 
railroad locomotive fuel purposes, said minimum price 
places your Petitioner at a disadvantage of approxi¬ 
mately 40 cents per ton, since Petitioner is informed 
and believes and upon such information and belief 
alleges that the price differential heretofore existing 
between Mine Price Group “A” coals and Mine Price 
Group “D” coals sold for railroad locomotive fuel pur¬ 
poses has been approximately 40c per ton, or $2.25 
per ton as compared with $1.85 per ton, on a delivered 
basis. The differential established under the N.R.A. 
for the sale of coal for railroad locomotive fuel pur¬ 
poses between grade “A” and Middle Grade coals was 
25c or $1.95 as compared with $1.70. Petitioner alleges 
that the single f.o.b. mine price established for any 
coal sold for railroad locomotive fuel use, as aforesaid, 
without price variations, according to differences in 
kinds, qualities and grades of coals, does not reflect as 
nearly as possible the relative market values at points 
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of delivery of the coals produced by your Petitioner as 
compared with said coals produced by the concerns 
listed in Mine Price Group “A”. 

(6) Said Order No. 133, insofar as it purports to es¬ 
tablish in said Supplement No. 1 to Price Schedule 
No. 1 for District No. 10 that “Any coal sold for Rail¬ 
road Locomotive Fuel shall take a minimum price of 
$2.15, per net ton, f.o.b. transportation facilities” is 
void for the reasons, inter alia: said Order was promul¬ 
gated December 14, 1937, without any notice to your 
Petitioner and without any hearing or opportunity to 
be heard thereon either prior to the issuance thereof 
or prior to the effective date of said Price Schedule on 
December 16, 1937. Said Order does not contain nor 
incorporate by reference any findings of fact as re¬ 
quired by the Act and the Commission at no time prior 
to the issuance of said Order or prior to the effective 
date of said Price Schedule made any such findings of 
fact, either prior to or concurrently with the entry of 
said Order. 

(7) Petitioner excepts and objects to each and every 
action or failure to act, as complained of herein. Peti¬ 
tioner charges that if said price for coals sold for 
railroad locomotive fuel is permitted to remain effec¬ 
tive, Petitioner will be damaged irreparably and will 
be deprived of its liberty and property without due 
process of law in contravention of the Fifth Amend¬ 
ment to the Constitution of the United States. Peti¬ 
tioner alleges that since the effective date of said price, 
it has been unable to sell and has not sold substantially 
any tonnage to the said railroad companies which prior 
to said date purchased substantial tonnage from your 
Petitioner. Moreover, your Petitioner has been ad¬ 
vised by nearly all of its railroad customers that they 
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will be unable to continue their purchases of coal from 
your Petitioner because of the price established in said 
Supplement No. 1. Petitioner since December 16,1937, 
has been and is now being deprived of its property and 
business, as complained of above, and that unless it is 
granted relief, preliminarily, it will suffer irreparable 
loss, damage and injury. 

Wherefore, Petitioner prays: 

1. That said Supplement No. 1 to Price Schedule No. 
1 for District No. 10 be revised and corrected by reduc¬ 
ing the minimum price per net ton f.o.b. your Petition¬ 
er’s mine on coal sold by it for railroad locomotive fuel 
from $2.15 to $1.85; and that said minimum price es¬ 
tablished for any coal sold by the Mine Price Group 
“A” mines for railroad locomotive fuel be increased 
from $2.15 per net ton to $2.25 per net ton; or that 
minimum prices be established which will reflect a price 
differential of 40c per ton between Mine Price Group 
“A” and Mine Price Group “D” coals sold for rail¬ 
road locomotive fuel. 

2. That, in addition to the relief requested above and 
independent thereof. Petitioner be permitted to reduce 
its f.o.b. minimum mine price on any coal sold for rail¬ 
road locomotive fuel by an amount or amounts (in no 
case to exceed 55c) sufficient to absorb any freight rate 
division charge or charges necessary to deliver its coals 
to the trunk lines of any of the above-named railroads. 

3. That your Petitioner be granted preliminary relief 
at the earliest convenience of the Commission as pro¬ 
vided for in sub-section (d). Section 4, Part II of the 
Act, and that Petitioner be accorded a hearing and a 
determination upon the several matters herein com¬ 
plained of prior to the expiration of the appeal period, 
as provided in the Act. 
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4. That your Petitioner be granted such other and 
further relief as may seem reasonable and proper. 

St. Louis and O’Fallon Coal Company 

By (Sgd) Howard W. Vesey 

(Sgd) Donald C. Beelar 
Attorneys for Petitioner. 

AFFIDAVIT 

District of Columbia, \ 

City of Washington, \ 

W. F. Davis, being first duly sworn, deposes and 
says, that he is President of the St. Louis and O’Fallon 
Coal Company; that he has read the foregoing Petition 
and knows the contents thereof; that the matters and 
things therein stated are true and correct to the best 
of his knowledge, information and belief, and that he 
has this day caused to be sent by registered mail a true 
copy of said Petition to Bituminous Coal Producers 
Board for District No. 10, 105 West Monroe Street, 
Chicago, Illinois, and to Consumer’s Counsel, Tower 
Building, Washington, D. C. 

(Sgd) W. F. Davis 

Subscribed and sworn to before me this 12th day of 
January, 10.38. 

(Sgd) Miriam Koontz 
Notary Public 
Washington, D. C. 

My commission expires 
January 3,1941. 
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EXHIBIT B. 

September 28, 1937. 

Statement of the Commission Made at Public Hear¬ 
ing Pursuant to Orders Xo. 30 and Xo. 43. 

The public iiearin^s provided for by Orders Xo. 39 
and Xo. 43 relatiiij^ to i^roposed classifications of coals 
in all districts and to proposed minimum prices to be 
established by the Commission for code members in 
Minimum Price Areas Xo. 1 and Xo. 2, began yester¬ 
day. 

•r 

Before proceeding further with these hearings, the 
Commission has directed this statement to be made 
concerning the procedure to be followed. 

The Commission is first considering the initial classi¬ 
fication of coals as proposed by each of the District 
Boards. The proposed classifications for each district 
will be taken up in such order as the Commission may 
determine and each District Board will be required to 
present evidence in support of the classifications which 
it has proposed to the Commission. This presentation 
will be followed by a hearing of any protests or objec¬ 
tions to the proposals of» that District Board, the 
Commission reserving the right in any case to refer 
any particular protest to an examiner or board of the 
Commission for hearing. The hearings on classifica¬ 
tions will be carried on until such time as all evidence 
on the subject has been presented to the Commission, 
after which the Commission will take the proposed 
classifications and evidence relating thereto under con¬ 
sideration, and will as promptly as possible establish 
initial classifications of coals of all code members in 
the several districts. 

The Commission will not today receive any evidence 
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on proposed coordinated ininimum prices for applica¬ 
tion in Price Areas No. 1 and No. 2. In a number of 
cases, District Boards in these l\vo Areas have failed 
to complete the work of proposing and coordinating 
prices. Consequently the Commission does not have 
before it at tliis time complete schedules of proposed 
minimum prices which it can make available for in¬ 
spection by interested parties, as required under Order 
No. 39. Before schedules of proposed minimum prices 
can be completed, it may be necessary for the Commis¬ 
sion to hear certain cases in which disputes have arisen 
between District Board resulting in a failure to coordi¬ 
nate, and the Commission will, at its discretion, either 
with or without formal hearing, proceed to exercise its 
power in cases where a District Board fails to perform 
its duty under the law, to determine proposed mini¬ 
mum prices in any case wliere coordination has not 
been accomplished. 

Within a short time, under this procedure, the Com¬ 
mission will have completed schedules of minimum pro¬ 
posed prices for all grades and sizes of coals produced 
in all Districts in Minimum Price Areas No. 1 and No. 
2 for application in all common consuming markets. 

The Commission will promptly submit to all District 
Boards in these Price Areas the cost data compiled by 
the Statistical Bureaus of the Commission, and will 
require each District Board to determine the weighted 
average of the total costs of the ascertainable tonnage 
produced in the district in the calendar year 1936. Each 
District Board will also be required to adjust the aver¬ 
age costs so determined so as to reflect as accuratelv as 
possible any change or changes \vhich may have been 
establislied since January 1, 1936. These determina¬ 
tions will be reviewed by the Commission, which then 
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will determine the weighted average cost of each Price 
Area and transmit the same to the District Boards, and 
require said Boards to revise their proposed minimum 
prices, as coordinated, in conformity with the require¬ 
ments of the law and based upon the actual weighted 
average costs so determined. The Commission will 
make available to the public the weighted average fig¬ 
ures of total cost determined as required by the Act, 
as soon as these determinations have been made. 

The Commission during the progress of these hear¬ 
ings will also receive evidence from District Boards 
and other interested persons relative to proposed com¬ 
mon consuming markets to be established under the 
Act. 

As soon as all District Boards have complied with 
these requirements, the Commission will then have be¬ 
fore it complete schedules of minimum prices proposed 
and coordinated as required under the Act, and before 
the Commission proceeds to further hearing these 
schedules will be printed and made available for inspec¬ 
tion by all interested parties in the following manner: 

1. Copies of all proposed minimum prices for every 
District within Minimum Price Areas Xo, 1 and Xo. 2 
will be i)laced on file at the office of all District Boards 
and at all statistical offices of the Commission, and will 
be available for inspection by any interested person at 
any time during business hours. 

2. Copies of schedules of such ])roposed prices will 
also be available for inspection at the office of the Sec¬ 
retary of the Coal Commission. 

3. A reasonable number of copies of such price 
schedule, to be determined by the Commission, will be 
printed and made available at the office of the Com¬ 
mission for distribution to persoiis who prove a proper 
interest therein. 


25 


4. Notice of the fact that such proposed price sched¬ 
ules are on file and available for inspection and fixing 
a time for further hearing, will be given by publication 
in the Federal Register and in a newspaper of general 
circulation in each of the districts within Minimum 
Price Areas No. 1 and No. 2, as well as by mailing a 
copy of such notice to all code members in the two 
Minimum Price Areas. 

Before proceeding to the completion of the hearing 
on the matter of proposed coordinated minimum prices, 
the Commission will allow a period of five (5) days, or 
such further time as the Commission may determine, 
within which inspection of such prices may be made 
and protests or objections filed with the Commission. 

Each such protest must comply with the Rules of 
Practice and Procedure established by the Commission 
and must clearly show: 

(a) The interest of the protestant; 

(b) the precise prices or price relationships 
which are protested against; 

(c) the facts upon which such protest is based; 

(d) any alternative proposal which the protest¬ 
ant desires to submit to the Commission. 

Immediately following the close of the period allowed 
for inspection and protest, the Commission, on the date 
prescribed in its notice, will proceed with its hearing on 
the matter of such proposed minimum prices and in the 
course of such hearing reasonable opportunity will be 
afforded each District Board and each protestant to 
appear and make a proper presentation before the 
Commission or an examiner thereof. 

After opportunity has been afforded all interested 
parties to appear before the Commission, the hearing 



26 


will be closed and the Commission will thereafter, as 
soon as practicable, iiiahe its findings of fact and deter¬ 
mine the minimum prices whicli it will establish. Proper 
findings and orders will be duly entered and a date 
win be prescribed upon whicli such minimum prices are 
to become effective. The Commission will thereupon 
publish proper price schedules for application in the 
sev’eral districts included in Minimum Price Areas No. 
1 and No. 2 and, in entering such order, the Commission 
will allow a reasonable time after publication of the 
price schedules before they are to become effective in 
order that producers, distributors, and other interested 
persons may fully acquaint themselves with the mini¬ 
mum prices established by the Commission before they 
actually go into effect. 

This is not to be construed as a modification of Order 
39 but merely an outline of procedure. 





